
T
aking office in February 2009, 
Attorney General Eric Holder 
faced an enormous challenge—
some would say enormous 
opportunity—in the realm of 

white-collar criminal enforcement. The 
country was in the midst of a financial cri-
sis, caused most immediately by a sharp 
collapse in real estate prices, resulting in 
trillions of dollars of losses in securities 
closely tied to real estate. 

The enormous losses led to widespread 
calls to hold people accountable for 
criminal activity, but criminal investiga-
tions and prosecutions faced a number 
of obstacles. Among them were the dif-
ficulty of distinguishing between losses 
due to fraud and losses due to market 
and economic forces, and distinguishing 
between a fraudulent state of mind and 
genuine uncertainty about the future, 
particularly given the complexity of the 
underlying transactions and large number 
of institutions and individuals, including 
leading government officials, who were 
shocked by the severity and suddenness 
of the real estate collapse.1 Though some 
of the effects of the financial crisis have 
dissipated, Attorney General Holder’s 
record in white-collar enforcement may, 
to a large extent, be defined by compet-
ing views about whether the department 
responded to the crisis appropriately. 

As the Attorney General’s tenure winds 
down, we give our impressions below of 
how, in general terms, the department 
responded to the financial crisis, includ-
ing some seeming innocuous choices that 
may have affected the nature and extent 
of its response. Next, we highlight key 
initiatives of the department beyond the 
financial crisis, many of which concern 
the financial institutions, which largely 
continue to the present. Lastly, we dis-
cuss what may be the priorities of the 
department going forward—priorities 
that seem to owe much to the apparent 
successes and criticisms of the depart-
ment under Holder. 

Response to Financial Crisis 

With the benefit of hindsight, we can 
sketch the approaches taken by the 
Department of Justice to the financial 
crisis, particularly as some of the depart-
ment’s biggest cases have come to frui-
tion in the past year. The department’s 
efforts have been characterized by the 
collection of billions of dollars in fines 
and penalties arising, for the most part, 

from civil rather than criminal cases 
brought against financial institutions, 
and from company deferred prosecution 
agreements rather than criminal charges 
against the principal financial institutions 
blamed by many for the financial crisis.2 

These enforcement efforts brought to 
the fore two powerful laws authorizing 
the filing of civil fraud charges by the gov-
ernment: the False Claims Act (FCA) and 
the Financial Institutions Reform, Recov-
ery and Enforcement Act, better known 
as FIRREA. In September 2014, Holder 
spoke of the cases brought under these 
statutes—resulting in fines and penalties 
of more than $23 billion—and the gov-
ernment’s intention to continue to rely 
on these laws to pursue financial fraud.3

These efforts have been criticized by 
some judges, politicians and commenta-
tors. To some, law enforcement has been 
too harsh, and to others, it has been too 
lenient, in particular to the extent the 
department has not charged individual 
company officers and employees.4 The 
Attorney General’s public comment that 
the prosecution of financial institutions 
could cause collateral harm to the econ-
omy—that, as commentators said, they 
were “too big to jail”—came under attack 
in some quarters.5 

An organizational decision made by 
department leadership may have con-
tributed to the results of its post-crisis 
enforcement efforts. Following the finan-
cial crisis, a Financial Fraud Task Force 
was established by President Barack 
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Obama and led by Holder. The task 
force functioned more as a clearinghouse 
and data collector than as a strategist 
or steerer of cases. This approach con-
trasted with the department’s response 
to the financial reporting scandals of 
the early 2000s when it formed a large 
and dedicated task force to concentrate 
on Enron-related prosecutions and, in 
the same vein, generally had many of 
its high-profile accounting fraud cases 
handled by a small number of U.S. Attor-
ney’s Offices. By comparison, it seems 
the department’s response to the 2008 
financial crisis lacked centralized strat-
egy and coordination. 

The impact of this organizational 
strategy may have been deepened by 
another difference between account-
ing fraud cases brought in the 2000s 
and the post-financial crisis cases 
brought in 2010 and later: a change 
in the type and extent of internal inves-
tigations into alleged misconduct by 
corporations.6 Internal investigations 
into accounting fraud (sometimes con-
ducted by new management) tended to 
be aggressive and exhaustive, and in 
many cases they combined with finan-
cial restatements to give prosecutors 
a road map to a prosecution. 

In contrast, internal investigations fol-
lowing the financial crisis often lacked 
these characteristics, we think in part 
because both the government and the 
institutions involved were preoccupied 
with basic questions of survival and 
turnaround, and because the institu-
tions may have come to question the 
wisdom of such investigations in light 
of the monitorships and other effects 
that often followed. Consequently, the 
department did not get as much benefit 
from internal investigations following the 
2008 financial crisis as it had received in 
the not too distant past.  

Debate will surely continue over the 
extent to which criminality—as opposed 
to ignorance or innocent error—contrib-

uted to the financial crisis, and over the 
success of the law enforcement response. 
But, as important as these questions are 
to judging Holder’s tenure, white-collar 
prosecutions proceeded aggressively in 
other areas as well.    

Other Areas of Enforcement

Financial institutions have been the 
subject of investigation and prosecu-
tion for a range of activity unrelated to 
transactions in the run up to the financial 
crisis.  Large-scale investigations have 
touched virtually every type of activity 
carried out by large financial institu-
tions: not just investment banking but 
also processing payments, trading and 
wealth management. 

As to processing payments, bank com-
pliance with anti-money laundering (AML) 
requirements and prohibitions on dealing 
with enemy countries have received con-
siderable scrutiny. In June 2014, for exam-
ple, French bank BNP Paribas agreed to 
pay a record fine—almost $9 billion—and 
pleaded guilty to AML violations related 
to the bank’s transfer of funds on behalf 
of sanctioned countries, including Iran, 
Sudan and Cuba.7 In other cases, rather 
than bringing criminal charges based on 
specific underlying transactions, federal 
prosecutors have charged banks with 
failing to maintain an effective system to 
detect and prevent money laundering. In 
December 2012, the department entered 
into a deferred prosecution agreement 
with British bank HSBC in which the bank 
admitted to AML and sanctions violations 

and agreed to forfeit $1.256 billion.8 Such 
cases have been notable for extending 
the reach of U.S. jurisdiction to largely 
foreign activity because of a nexus to our 
financial system.  

Large financial institutions have also 
been subject to investigations and pros-
ecutions arising from trading relating to 
interest rates and foreign exchange. The 
government has obtained upwards of 
$6 billion from settlements with banks 
including Barclays, UBS and Rabobank in 
connection with an alleged manipulation 
of the London Interbank Offered Rate, 
the benchmark interest rate used in 
many commercial and consumer trans-
actions.9 Similarly, six banks, including 
HSBC, UBS, Citigroup, JPMorgan Chase 
and Bank of America agreed to pay 
$4.3 billion to regulators in the United 
States, United Kingdom and Switzerland 
to settle allegations that traders tried to 
move key foreign exchange benchmarks 
to their advantage.10 

Lastly, as to wealth management, finan-
cial institutions as well as individuals have 
been targets of the department’s and IRS’s 
investigations of false tax reporting of 
off-shore income, which has resulted in 
a guilty plea from Credit Suisse Group11 
and deferred prosecution agreement 
with UBS,12 the conviction of numerous 
individual taxpayers, and the large-scale 
collection of taxes from taxpayers who 
have availed themselves of the offshore 
voluntary disclosure program. The federal 
effort has resulted in recovering billions 
of dollars in tax revenue.13

While space does not permit a detailed 
discussion of all areas of white-collar 
enforcement in recent years, two more 
broad categories warrant mention—the 
Foreign Corrupt Practices Act (FCPA) and 
insider trading. The FCPA continues to 
take up the time of many prosecutors and 
defense lawyers, resulting in a large num-
ber of cases and settlements in recent 
years, one of the most recent being the 
department’s deal with Alstom, a French 
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power and transportation company, 
which required the company to admit 
making more than $75 million in unlawful 
payments and to pay over $772 million 
to the government. The penalty is the 
biggest criminal fine ever levied for FCPA 
offenses and the second biggest FCPA 
enforcement action overall.14 Recent 
speeches by department officials suggest 
no letup in the department’s efforts.15

Prosecutions of insider trading also 
have been a large focus in recent years, 
particularly from the U.S. Attorney’s Office 
for the Southern District of New York, and 
have relied upon the use of investigative 
techniques, such as wiretaps, which are 
relatively rare in white-collar cases.16 The 
U.S. Court of Appeals for the Second Cir-
cuit’s recent decision in United States v. 
Newman, though arguably curtailing future 
prosecutions of remote tippees, is unlike-
ly to reduce law enforcement interest in 
bringing viable insider trading cases.17 

Conclusion 

Despite the breadth and ostensible suc-
cess of law enforcement efforts under 
Attorney General Holder, a concern with 
holding individuals accountable remains 
a theme of recent comments by depart-
ment officials, particularly in the context 
of discussing a company’s obligation to 
cooperate fully with the government. 

In September 2014, Holder gave a 
speech arguing that holding company 
officials individually accountable is vital 
to deterring corporate wrongdoing.18 
Other department officials have urged 
companies to “make securing of evidence 
of individual culpability the focus of your 
investigative efforts,”19 and have advised 
company counsel that a company will 
only receive full cooperation credit 
if it “root[s] out the misconduct and 
identif[ies] the individuals responsible, 
even if they are senior executives.”20 
Reflecting these views, the department 
sharply criticized Alstom, in connection 

with an FCPA settlement, for failing to 
make voluntary disclosure of misconduct 
and cooperate fully with the government 
until criminal charges were filed against 
several executives.21

As Holder approaches the end of his 
tenure, we see an ironic turn of events. 
Following the bursting of the Internet 
bubble in 2000, a series of accounting 
scandals led to internal investigations 
and extensive company cooperation with 
law enforcement authorities. Many com-
mentators and some courts concluded 
that undue pressure was imposed on 
companies, which was reflected most 
acutely in the KPMG tax-shelter related 
prosecutions and Judge Lewis Kaplan’s 
decisions in United States v. Stein.22 The 
department’s policy on corporate pros-
ecutions, embodied (ironically) in a docu-
ment called the “Holder Memorandum,” 
was changed as a result.23 

Now, following the 2008 financial cri-
sis, companies once again may be feel-
ing pressure to develop evidence for the 
government and against their employees.  
We hope the department is mindful not 
to repeat practices which led to reforms 
in the past. 
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The department’s deal with 
Alstom, a French power and 
transportation company, re-
quired the company to admit 
making more than $75 million 
in unlawful payments and to 
pay over $772 million to the 
government. The penalty is 
the biggest criminal fine ever 
levied for FCPA offenses.


